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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ELIE MALUBEKI,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 48447-2020 & 48448-2020
ADA COUNTY NOS. CR01-17-6225 &
CR-FE-16-2412
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Elie Malubeki appeals from the district court’s order revoking his probation and
executing his underlying sentence in two cases. He argues the district court abused its discretion
when it revoked his probation. He asserts that the district court should have reinstated his
probation, or alternatively, commuted his sentence to time served.

Statement of the Facts & Course of Proceedings
Three individuals reported to police that their credit cards had been stolen and used to
make fraudulent purchases. (No. 48448 PSI, pp.3-4, 17-119.) Police officers eventually traced
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the fraudulent purchases back to Mr. Malubeki and two of his friends. (No. 48448 PSI, pp.3-4,
17-119.)
The State proceeded with an amended complaint, charging Mr. Malubeki with grand theft
by possession of stolen property and criminal possession of a financial transaction card. (No.
48448 R., pp.17-18, 28-29.)
After the preliminary hearing in July 2016, Mr. Malubeki was bound over to district
court, and charged by information with grand theft by possession of stolen property and criminal
possession of a financial transaction card. (No. 48448 R., pp.33-36, 39-40.) The State amended
the information, adding an additional charge of burglary. (No. 48448 R., pp.58-59.) Pursuant to a
plea agreement, in January 2017, Mr. Malubeki pled guilty to burglary, and the State dismissed
the remaining charges. (No. 48448 R., p.60.) Prior to sentencing, the district court ordered a
psychological evaluation pursuant to Idaho Code § 19-2522. (No. 48448 R., pp.73-80.)
While he was awaiting sentencing on the burglary case, the State filed a complaint in
February 2017, alleging Mr. Malubeki committed three offenses in a new case. (No. 48447
R., pp.12-13, 22-23.) The State eventually proceeded with an amended complaint, charging him
with grand theft and two counts of burglary. (No. 48447 R., pp.22-23.)
At the time of the new offense, Mr. Malubeki was living with his girlfriend and her
grandmother. (No. 48447 PSI, pp.11-12.) His girlfriend’s grandmother reported to the police that
her granddaughter had found some jewelry belonging to her in Mr. Malubeki’s possession. (No.
48447 PSI, pp.11-12.) She also told police that she was missing additional items of jewelry, and
that the only people who had access to the jewelry was her granddaughter and Mr. Malubeki.
(No. 48447 PSI, p.11.) Officers checked Mr. Malubeki’s pawn history and found that he had
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pawned multiple items of jewelry, some of which matched descriptions of jewelry that his
girlfriend’s grandmother reported stolen. (No. 48447 PSI, pp.11, 13, 14, 73-80.)
After Mr. Malubeki waived his preliminary hearing in that case, he was bound over to
district court and charged by information with grand theft and two counts of burglary. (No.
48447 R., pp.19, 24-25, 35-36.) In July 2017, he entered into a plea agreement, and pled guilty to
one count of burglary, and the State dismissed the remaining charges. (No. 48447 R., pp.33, 39.)
The district court agreed to screen Mr. Malubeki for Drug Court prior to sentencing; however, he
was not accepted. (No. 48447 R., pp.41-45; No. 48448 R., pp.80-81.)
A joint sentencing hearing was held in October 2017. (No. 48447 R., pp.46-47, 52-54;
No. 48448 R., pp.83-84, 89-91.) In each case, the district court imposed a sentence of eight
years, with two years fixed, to be served concurrently, and retained jurisdiction. (No. 48447
R., pp.46-47, 52-54; No. 48448 R., pp.83-84, 89-91.)
After successfully completing his period of retained jurisdiction, Mr. Malubeki was put
on probation for eight years in May 2018. (No. 48448 R., pp.94-95; No. 48447 R., pp.57, 59-63,
70-75.)
In September 2020, Mr. Malubeki admitted to violating his probation by committing a
new crime.1 (9/23/20 Tr., p.10, Ls.1-16; see 48448 R., pp.152-59; No. 48447 R., pp.123-30.2)
Prior to sentencing, he was referred to Mental Health Court for both of his cases, but once more
he was not accepted. (No. 48448 R., p.160; 9/23/20 Tr., p.12, Ls.3-8; 11/18/20 Tr., p.7, Ls.20-23,
p.9, L.24 – p.10, L.9.)
1

The new case is not part of this appeal.
The Reporter’s Transcript consists of two separately-paginated transcripts in one electronic
document. Each will be cited with reference to its internal pagination. The first transcript, cited
as “9/23/20 Tr.,” contains the admit/deny hearing, held on September 23, 2020 (pages one to
nine of the overall document). The second transcript, cited as “11/18/20 Tr.,” contains the
disposition hearing, held on November 18, 2020 (pages ten to nineteen of the overall document).
2
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A joint disposition hearing was held in November 2020. (No. 48447 R., p.138; 11/18/20
Tr., pp.6-17.) At that hearing, the State recommended that the district court revoke probation and
execute Mr. Malubeki’s underlying sentence. (11/18/20 Tr., p.9, Ls.8-9.) Defense counsel
recommended that the district court reinstate probation so that Mr. Malubeki can participate in
mental health programs, or alternatively, commute his sentence to time served. (See 11/18/20
Tr., pp.9, L.20 – p.12, L.14.) The district court revoked probation in both cases and executed his
underlying sentence of eight years, with two years fixed. (11/18/20 Tr., p.15, L.11 – p.16, L.14;
No. 48448 R., pp.162-64; No. 48447 R., pp.139-41.) Mr. Malubeki timely appealed. (No. 48448
R., p.166; 48447 R., pp.143-46, 151.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Malubeki’s probation and
executed his underlying sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Malubeki’s Probation And
Executed His Underlying Sentence
Idaho’s appellate courts use a two-step analysis to review a district court’s decision to
revoke probation. State v. Sanchez, 149 Idaho 102, 105 (2009). First, this Court must determine
“whether the defendant violated the terms of his probation.” Id. Second, “[i]f it is determined that
the defendant has in fact violated the terms of his probation,” the Court examines “what should
be the consequences of that violation.” Id. The determination of a probation violation and the
determination of the consequences, if any, are separate analyses. Id.
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Here, Mr. Malubeki does not challenge his admissions to violating his probation.
(9/23/20 Tr., p.10, Ls.1-25.) Rather, he argues that the district court abused its discretion by
revoking his probation and executing his prison sentence without retaining jurisdiction.
After a probation violation has been proven, “[a] district court’s decision to revoke
probation will not be overturned on appeal absent a showing that the court abused its discretion.”
Sanchez, 149 Idaho at 105. “When reviewing a lower court’s decision for an abuse of discretion,
this Court must analyze ‘whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason.’” State v. Bodenbach, 165 Idaho 577, 591 (2019) (quoting Lunneborg v.
My Fun Life, 163 Idaho 856, 863 (2018)).
“The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In
determining whether to revoke probation a court must consider whether probation is meeting the
objective of rehabilitation while also providing adequate protection for society.” State v. Upton,
127 Idaho 274, 275 (Ct. App. 1995). The court may consider the defendant’s conduct before and
during probation. State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987.)
In this case, Mr. Malubeki argues that the district court abused its discretion in revoking
his probation. He submits that reinstating probation, or alternatively, commuting his sentence to
time served, will allow him to receive necessary mental health treatment and also provide
adequate protection for society.
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Mr. Malubeki was born and raised in Kinshasha, Congo. (No. 48448
PSI, p.7.) He immigrated to the United States in February 2012,3 and is a Lawful Permanent
Resident (“LPR”). (No. 48448 PSI, p.7.) During the war in the Congo, he and his family spent
seven years being moved between two different refugee camps. (No. 48448 PSI, p.165.)
Mr. Malubeki said that living in the refugee camps was “rough,” and stated that he, his father,
and his grandfather were all tortured. (No. 48448 PSI, p.165.) He explained that he often saw his
grandfather being tortured right in front of him. (No. 48448 PSI, p.165.)
As a result of his traumatic experiences in the refugee camps, Mr. Malubeki began
experiencing serious symptoms of Post-Traumatic Stress Disorder (“PTSD”). (No. 48448 PSI,
p.168.) He also stated that he has been diagnosed with Bipolar Disorder. (No. 48448 PSI, p.203.)
He reported having nightmares and dreams that people were after him and trying to kill him.
(No. 48448 PSI, p.168.) He explained that his heart begins to race, his body sweats, and he feels
like he is having a heart attack (No. 48448 PSI, p.168.) Mr. Malubeki acknowledged that his
anxiety symptoms, along with irritability and anger, are the problems that he struggles with the
most. (No. 48448 PSI, p.189.) His psychological evaluation from June 2017 diagnosed him with
PTSD, Moderate Cannabis Use Disorder, Moderate Stimulant Use Disorder, and Mild Alcohol
Use Disorder. (No. 48448 PSI, pp.168, 184.) He reported being hospitalized for three days in
2016 for psychiatric reasons. (No. 48448 PSI, pp.165.) During his psychological evaluation,
Mr. Malubeki told the psychologist that he had attempted suicide once in Africa, and once while
in the Ada County Jail, about two weeks prior to the evaluation. (No. 48448 PSI, p.204.)

3

The Record contains conflicting information regarding the year that Mr. Malubeki entered the
United States. Page 7 of the PSI states that he entered in 2012, while page 203 states that he
entered in 2011.
6

In addition to mental health issues, Mr. Malubeki also suffers from epilepsy. (No. 48448
PSI, pp.166, 189.) He began having seizures at age

, and reported that he has two

different kinds of seizures–one type occurs at night when he sleeps, and the other was described
as being similar to a grand mal seizure. (No. 48448 PSI, p.166.) He explained that he has
seizures about twice a week. (No. 48448 PSI, pp.166, 211-12.)
Mr. Malubeki reported that he began using drugs and alcohol at the age of

.

(PSI, p.186.) He said his preference was “weed, dope, molly, crack,” and he stated that he used
marijuana and cocaine daily prior to his arrest. (No. 48448 PSI, pp.186, 189, 199.) He
acknowledged that his substance use “make[s] me go crazy and do bad stuff.” (No. 48448 PSI,
p.186.) He stated that he believes he could stop abusing substances if he was properly medicated.
(No. 48448 PSI, p.186.) Mr. Malubeki reported that he is 100% ready to stop using drugs, and he
is motivated to succeed for his family and his girlfriend, with whom he has children. (No. 48448
PSI, p.189.) He admitted that his drug and alcohol use contributed to his recent criminal
behavior. (No. 48448 PSI, p.206.) His mental health evaluation noted that his drug abuse appears
to be a contributing factor in his criminal behavior, and also appears to be linked to his
psychological issues. (No. 48448 PSI, p.207.) Mr. Malubeki described wanting to make prosocial changes in his life now. (No. 48448 PSI, p.167.)
Mr. Malubeki’s commitment to treatment is evidenced by his positive performance in the
retained jurisdiction program. During his period of retained jurisdiction, Mr. Malubeki was not a
serious disciplinary problem, participated well in all activities, and completed all assigned
programs. (No. 48448 PSI, pp.417, 420, 421.) Despite a language barrier, Mr. Malubeki stayed
engaged in group and actively participated. (No. 48448 PSI, p.417.) He put in a lot of extra hours
with his peer tutor, and worked hard to understand and utilize the material. (No. 48448 PSI,
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p.417.) His case manager noted that he applied the same strong work ethic to his treatment
groups and education classes. (No. 48448 PSI, p.417.) His case manager reported that
Mr. Malubeki’s face lit up when he talked about how much he loves learning, and how the
Career Bridge One program rekindled that love in him. (No. 48448 PSI, p.417.) He also
voluntarily took Seeking Safety, an elective course offered by the clinicians to learn how to cope
with PTSD. (No. 48448 PSI, p.417.) Mr. Malubeki’s excellent behavior and positive attitude
during his period of retained jurisdiction made him a role model for other inmates. (No. 48448
PSI, p.420.) He even earned a place in the Honor Unit, a specialty housing unit for exemplary
inmates. (No. 48448 PSI, p.420.)
In his psychological evaluation, the evaluator explained that it is important for
Mr. Malubeki to continue with his psychiatric treatment, such as counseling and psychotropic
medications, because it is likely that his untreated psychiatric symptoms are a contributing factor
to his drug abuse, which has led him to engage in criminal behaviors. (No. 48448 PSI, pp.16768, 170.) He noted that counseling would be much less available in an incarcerated setting than it
would be out in the community. (No. 48448 PSI, pp.167-68.) Furthermore, the psychotropic
medications that may be prescribed for him in the community, may not be available for him in
prison. (No. 48448 PSI, pp.167-68.) At the disposition hearing, Mr. Malubeki’s defense counsel
informed the district court that Recovery 4 Life addiction treatment center believes that they can
help him with his mental health issues, as well as with medication management. (See Tr., p.10,
L.17 – p.11, L.4.) Additionally, Mr. Malubeki’s defense counsel stated that he had been working
with a social worker, who would also be able to assist him with mental health treatment needs
while he is out in the community. (Tr., p.11, Ls.6-10.)
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Mr. Malubeki’s amenability to treatment and past behavior during his rider program
showed that he has the tools to succeed in the community under proper control and supervision.
Additionally, the fact that Mr. Malubeki would have better access to psychiatric treatment out in
the community, demonstrates that reinstating his probation, or alternatively, commuting his
sentence to time served, will allow him to receive necessary treatment, and also provide adequate
protection for society.
In light of these facts, Mr. Malubeki submits that the district court did not exercise reason
and therefore abused its discretion by revoking his probation. Mr. Malubeki contends that the
district court should have reinstated his probation, or alternatively, commuted his sentence to
time served.

CONCLUSION
Mr. Malubeki respectfully requests that this Court vacate the district court’s order
revoking his probation and remand his case to the district court or an order reinstating his
probation. Alternatively, he respectfully requests that his case be remanded to the district court
for an order commuting his sentence to time served.
DATED this 23rd day of March, 2021.

/s/ Kiley A. Heffner
KILEY A. HEFFNER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 23rd day of March, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

KAH/eas
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